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                 THE COURT OF CHIEF JUDICIAL MAGISTRATE, 
UDALGURI, ASSAM. 

 

 
                G.R. CASE NO. 896 of 2012 

      (U/S- 447/427/34  IPC) 

 

  
 

   STATE  
  

    -VS- 
 

1. MD. OMAR  ALI 

2. MD. HANNAN  ALI 

3. MD. MANNAN ALI@ ABDUL MANNAN 

4. MD. SUFIYAN  ALAM 

5. MD. ANOWAR HUSSAIN 

6. MD. SAJAHAN  ALI 

7. MD. MAH ALAM  ALI 

8. MD. SUKUR  ALI 

 
          All are resident of - 
  village- Dipbichara 
  PS- Rowta 

Dist. Udalguri, Assam. 
 

       ---------Accused persons. 
 

 

 
Present:  Shri Gitali Rabha, A.J.S. 
 

 

Advocate for the Prosecution : Mr. A. Basumatary 
 

Advocate for the Defence  : Mr. D. Saharia. 
 

 

Evidence recorded on  :         25-02-15, 25-04-16, 30-06-16 

     and 09-12-2016. 
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Argument heard on    :    26-07-2017  

Judgment delivered on    :         28-08-2017. 

  

 

J U D G M E N T 

 
1. The prosecution case, in brief is that, informant Md. Aminul Hoque lodged the 

F.I.R. on 08-07-2012 reporting that on 07-07-2012 at about 9-00 PM while he 

along with his brother Kalimuddin was coming from Lalpool they but torch light 

to see their cultivation firm, but to their utter surprise they found that the six 

accused persons were cutting their bitter ground planation. He further reported 

that the accused had caused damage amounting to worth Rs. 50,800/-(Rupees 

fifty thousand eight hundred).  Hence the case. 

 

2. Lalpool GD Entry No. 143 dated 09-07-2012 was made and forwarded to Rowta 

PS for registering a case under proper Sections of law. After receiving the 

aforesaid ejahar the Officer-in-Charge of Rowta Police Station registered a PS 

case vide Rowta PS case no. 89 of 2012, u/S  447/427/34  IPC. Investigating 

Officer investigated the case, recorded the statement of informant and other 

material witnesses, prepared the sketch map and seizure list and after 

completing the investigation, the I/O submitted the charge sheet against the 

accused persons u/S 447/427/34 IPC vide CS No. 109 of 2012 dated 02-12-2012. 

 

3.  On the basis of the charge sheet, cognizance of offence was taken under 

Section 190 (1)(b) of the CrPC. Necessary processes were issued for causing 

appearance of the accused persons before the court. Accordingly all the accused 

appeared. The copies of relevant documents were furnished to the accused 

persons. Then the particulars of offence u/S 44/427/34 IPC was read over and 

explained to the accused to which all the accused pleaded not guilty and claimed 

to be tried. 

 

4. During trial the prosecution had examined as many as five(5) PWs including the 

informant. The Investigating Officer was also examined to bring home the case. 

The accused person was examined u/S 313 Cr.P.C. wherein he had denied the 
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prosecution case totally. No witness been examined by the defence. Argument 

had been heard from both sides.  

 
5. I have considered the evidence on record, the statement under Section 313 Cr 

PC and the arguments advanced. For the purpose of clarity, the following points 

for determination is hereby framed:  

 

6.  POINTS FOR DETERMINATION OF THE CASE:  (I) Whether on 7-7-2012 at about 

9.00 PM the accused person with a common intention had criminally 

trespassed inside the cultivation firm of the informant with intent to cause 

damage to his plantation and thereby committed the offence punishable u/S 

447 IPC? (II) Whether on the same day, time and place the accused in 

furtherance of common intention  had caused damage to the cultivation of the 

informant and thereby committed an offence punishable u/S 427 IPC?  

 

7.  DISCUSSION, DECISION AND REASONS FOR THE DECESION: The 

prosecution had examined as many as five (5) nos. of  witnesses: 

 
PW 1 Md. Aminul Hoque (informant) 

PW 2 Md. Hafijuddin Rahman 

PW 3 Md. Abdul Khaleque 

PW 4 Md. Kalimuddin Ahmed 

PW 5 ASI Mukul Borah. 

 

8. The informant (PW1) had stated that on the day of occurrence at about 9-00 PM 

his brother Kalimuddin came from Guwahati and got down from bus at Lalpool 

and called him over phone to Lalpool. He further deposed that he immediately 

after receiving the phone, went to Lalpool on his bicycle with three batteries 

torch light. He stated that when they were returning, they heard the sound of 

cutting trees, so they stop near the bitter gourd cultivation. He testified that 

when they flashed the torch light, they could identify the accused persons and 

so they made hue and cry. He averred that the accused persons threatened 

them with ‘dao’, but when the village people gathered there, the accused fled 

away. He further averred that the accused persons caused damage to the  bitter 
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gourd cultivation of about 4 katha of land.  

 
9. During cross-examination PW 1 had stated that there was a cross-case between 

the parties. He  had also states that a criminal case ws filed against him by the 

accused and he had been to jail in that case. 

 

10. PW 2 Md. Hafijuddin Rahman had stated that on the day of occurrence at about 

9-00 PM he heard some hue and cry and went out to see what had happened 

and then he saw the informant and other persons gathered there. He testified 

that he heard that the accused were cutting the bitter gourd trees belonging to 

the informant over the land measuring 4 kaths. During cross-examination he 

testified that he heard that there was prior enmity between the parties.  

 

11.  PW 3  Md. Abdul Khaleque had corroborated with the deposition of PW 2 and 

stated that on the day of occurrence at about 9-00 PM, Aminul was returning 

with Kalimuddin from Lalpool and on their way back to home they flashed the 

torch light on their bitter gourd cultivation and they saw the accused persons 

were cutting the bitter gourd trees. He testified that when he heard hue and cry 

he went to place of occurrence.  

 

 
12.  PW 4  Md. Kalimuddin Ahmed had stated that on that day he was returned from 

Guwahati and arrived at Lalpool at about 8-30 PM. So he called the informant to 

take him. He  averred that  when they were proceeding towards their home, 

they heard some sound of cutting trees and so they flashed torch light on the 

plot and saw the accused persons were cutting their bitter gourd trees. He 

further stated that when they made hue and cry the accused persons threatened 

them but when the villagers gathered there, the accused persons fled away from 

the place of occurrence. He stated that the accused had destroyed bitter gourd 

cultivation causing loss to PW-1. He deposed that police seized the three battery 

torch light. 

 

13. PW 5 ASI Mukul Borah had stated that he had investigated the case, visited the 

place of occurrence, drew the sketch map,  recorded the statement of informant 
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and the other material witnesses, prepared the seizure list and after completion 

of investigation he had submitted the charge-sheet against the accused persons. 

 
 

14. Learned Additional PP had submitted that PW1 Aminul Hoque had remained 

consistent that on the day of the occurrence when he was proceeding from 

Lalpool along with his brother by a bicycle holding a three (3) battery torch, On 

their way back to home, when he heard  sound, he flashed the torch light and in 

the light of the torch he saw the accused persons were cutting bitter gourd 

trees. PW-4 kalimuddin, the eyewitness, had corroborated with the deposition of 

PW-1 and he had stated that he had seen the accused in the torch light that they 

were cutting down bitter gourd plants of PW-1. He had further stated that when 

he raised hulla, the remaining witnesses PW2 and PW3 had come to the place of 

occurrence. The other witnesses PW2 and PW3 had corroborated with the 

deposition of PW1 and stated that on hearing shouts of PW-1, they had come 

out and they had been told by PW1 that the accused were cutting his bitter 

gourd trees.   

 

15. Learned Additional PP further submitted that the prosecution has successfully 

proved that the accused had committed crime and they should be punished u/S 

447, 427 read with Sec 34 IPC. 

 

16. On the other hand learned defence counsel has submitted that the witnesses 

who had supported the case of prosecution are the two brothers PW1 and PW-4, 

but the independent  witnesses PW2 and PW3 had not seen the occurrence and 

they were hearsay witnesses. He further argued that PW1 and PW-4 are 

interested witness and they had stated in his cross examination that accused 

persons had filed a criminal case against him and PW-1 was sent to judicial 

custody in that case. He argued that the prosecution has filed a false and 

concocted case out of personal grudge and prayed to acquit the accused persons  

from the charges u/S 447/427/34 IPC.  

 

17. Considered the submission of both the sides. It is apparent from the evidence on 

record that PW1 and PW-4 are brothers and they share inimical relation with the 
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accused. In such case, the evidence of both the witnesses has to be scrutinized 

with caution. I read the deposition of the independent witnesses PW-2 and PW-

3, these two witnesses had not seen the occurrence. They are hearsay witness, 

hence they are not reliable.  

 

18. So let me evaluate the evidence of PW1 minutely. When I read and re-read the 

deposition of PW1, I found that he had admitted that a cross criminal case had 

been pending against him, filed by the accused persons. He had also admitted 

that he was sent to judicial custody in that case. In that backdrop, when I read 

the evidence of PW1, I found that there are chances , that his evidence is 

colored with motive to see the accused behind the bar. Especially, when none of 

the witnesses PW2 and PW3 had supported the prosecution story, in that 

background, I hold that the prosecution has failed to prove the charge                    

u/S 447, 427 read with Sec 34 IPC against the accused persons, so the accused 

persons are acquitted and set them at liberty forthwith. 

 

O  R  D  E  R 

 

 As the prosecution has failed to prove the charge u/S 447, 427 read with Sec 34 

IPC against the accused persons, so all accused namely Md. Omar Ali, Md. 

Hannan Ali, Md. Mannan Ali@ Abdul Mannan, Md. Sufiyan Alam, Md. Anowar 

Hussain, Md. Sajahan Ali, Md. Mah Alam Ali and Md. Sukur Ali are acquitted and 

set at liberty forthwith. The bail bond shall remain in force for the next six(6) 

months u/S 437(A) CrPC.  

 

 The judgment is given under the hand and seal of this Court on this 28th day of 

August, 2017. 

 

 

Dictated and corrected by me: 

 
 

     (Sri G. Rabha)                         (Sri G. Rabha) 

Chief Judicial Magistrate.                   Chief Judicial Magistrate   
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   Udalguri, Assam.              Udalguri, Assam.  

 

 

 

 

 

 

 

 

APPENDIX 

 

 

A. Prosecution witnesses : PW 1 Md. Aminul Hoque (informant) 

 PW 2 Md. Hafijuddin Rahman 

 PW 3 Md. Abdul Khaleque 

 PW 4 Md. Kalimuddin Ahmed 

 PW 5 ASI Mukul Borah. 

        

B. Defence witness  :         Nil. 
 
 
C. Documents exhibited : Ext. 1 – Ejahar 
      Ext. 2 – Seizure list. 
      Ext. 3 – Sketch map 
      Ext. 4 – Charge-sheet.   
       
        
            
      

    Chief Judicial Magistrate 
        Udalguri, Assam.  

 

 

 

 

Typed and transcribed by me: 

 

 

(Tulashi Dev Sarma/Steno) 
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